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Appealing arbitral awards on questions of law 
 

KK Cheung 
 
In the recent case of MC v SC, HCCT 17/2020, a main contractor (MC) applied for leave to appeal against an arbitral 
award (Award) on a question of law, under section 5 of Schedule 2 to the Arbitration Ordinance (Ordinance) in an 
arbitration in Hong Kong between MC as the Claimant and its subcontractor (SC) as Respondent. The arbitrator had 
ruled that MC had breached the Subcontract by omitting a significant part of SC’s scope of works under the 
Subcontract and that the breach was repudiatory in nature, entitling SC to terminate the Subcontract. The Court 
dismissed MC’s application, holding that the arbitrator’s decision was obviously made in light of his examination of the 
correspondence between the parties and their conduct and that the weight to be given to primary facts was a matter 
for the arbitrator. The Court could not conclude that the arbitrator was “obviously wrong” and, even if the test of “open 
to serious doubt” should apply, that threshold had not been attained. 
 
Background 
 

The arbitration was brought pursuant to an arbitration agreement in a Subcontract between MC and SC for the supply 
and installation of external façade renovation (Subcontract Works) of a complex (Project). MC was the main 
contractor engaged by the Employer of the Project. SC was the specialist subcontractor nominated by the Employer, 
and engaged by MC, to carry out the Subcontract Works, which formed part of the works under the Main Contract. In 
the course of the work, a special payment arrangement (SPA) was entered into between SC and the Employer 
directly.   
 
Disputes arose between MC and SC with regard to SC’s termination of the Subcontract, on the alleged grounds of 
non-payment and the omission of works from the scope of the Subcontract Works, to be given to others. MC accepted 
SC’s termination as a wrongful repudiation of the Subcontract. 
 
The disputes in the arbitration focused on the architect’s issue (on the Employer’s behalf), of a variation instruction 
under the Main Contract (AI) to MC, whereby part of the Subcontract Works were omitted from the Subcontract, for 
such omitted works to be carried out by MC.  The instructions were then forwarded by MC issuing the AI to SC under 
GS SC 7 (1) of the Subcontract. MC claimed that it expressly invited SC to question or challenge the validity of the AI 
pursuant to GS SC 7 (2), but SC terminated the Subcontract instead, on the ground of MC’s breach. Such termination 
was accepted by MC as SC’s repudiation of the Subcontract. 
 
Arbitrator’s Decision   
 

The arbitrator ordered two preliminary issues to be determined in the arbitration: 
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(1) On its true construction, would the omission of a significant part of SC’s scope of works under the Subcontract 

and contemporaneous addition of the same scope of works to MC’s work be a breach of the Subcontract and/or 
the SPA? 

 
(2) Would any such breach as might be held to have occurred (under (1) above) be repudiatory in nature, entitling 

SC to terminate the Subcontract? 
 

The arbitrator ruled that the omission of a significant part of SC’s works and contemporaneous addition of such works 
to MC was a breach of the Subcontract, which was repudiatory in nature, entitling SC to terminate the Subcontract, 
irrespective of its compliance with all of clauses 2, 3 and 4 of the SPA. 
 
MC’s application for leave to appeal arbitral award 
 

MC claimed that the arbitrator had erred in law in determining that such breach was repudiatory in nature, giving rise 
to SC’s right to terminate the Subcontract (Question). MC claimed that the Question turned on the construction of the 
provisions of the standard form of Special Conditions of Subcontract, which are commonly used in the building 
industry, and a decision on appeal on the Question would clarify the law for the benefit of the construction industry.   
 
SC claimed that the Question was not of general importance and that significant amendments had since been made 
to the form of the conditions and contract adopted by MC and SC and in this case, the particular provisions in dispute 
in the arbitration were no longer of general use. In particular, the arbitrator’s determination of the Question and any 
appeal from it was a one-off dispute between the parties, on the facts of the particular case and provisions of the 
Subcontract between MC and SC, which was supplemented by a separate SPA, specifically agreed between the 
Employer and SC for the Project.   
 
Court’s ruling 
 

The Court said that whether the breach, as found by the arbitrator, was repudiatory in nature depended on the facts 
and conduct of the parties. It was also pertinent, it said, that the parties’ relationship was supplemented by the SPA 
specifically agreed between the Employer and SC in relation to the Subcontract Works. Whether there was breach 
and whether such breach could amount to repudiation was a one-off question between the parties to this case, and of 
no general importance. Under section 6(4)(c) of the Schedule, the Court said, leave to appeal is to be granted only if 
the arbitrator’s decision on the Question was obviously wrong on the basis of the findings of fact in the Award. 
 
Whether a breach entitles the innocent party to treat the contract as repudiated is “highly fact sensitive”, the Court 
said, and has to be decided by looking at all of the circumstances objectively from the perspective of a reasonable 
person in the position of the innocent party, to consider whether the contract breaker has “clearly shown an intention 
to abandon and altogether refuse to perform the contract”. This was a question of mixed law and fact, and the 

arbitrator’s decision had to be considered on the basis of his findings of fact made (section 6(4)(c) of the Schedule). 
 
MC no longer disputed the arbitrator’s finding on SC’s breach of the Subcontract. As regards the arbitrator’s finding 
that the breach was repudiatory, the Court said that the arbitrator had considered the correspondence exchanged 
between MC and SC. Particularly in light of the submissions made by SC that in reality, MC had been involved in the 
decision making process, and both the Employer and MC had made up their minds to remove the work from SC. The 
arbitrator also referred to correspondence from SC to MC, in which it was highlighted that the works instructed for 
omission from the scope of the Subcontract constituted more than 60% of the Subcontract Works, located in areas 
where there was significant delay on MC’s part. The arbitrator appeared to have accepted SC’s submissions, that 
MC’s actions leading to the issue of the AI were deliberate. SC had also already reminded MC prior to the issue of the 
AI that MC’s issue of such instructions would be a breach of contract and compound other breaches which had been 
alleged by SC against MC, including MC’s breach of its payment obligations and the issue of various purported 
notices of default which were disputed. 

 
The Court said that it appeared from the Award that the arbitrator accepted SC’s submissions, that a “formal protest” 
under GC SC 7 (2) would have been futile, since SC had already challenged the omission instruction before its issue, 
but to no effect. With notice that SC challenged the validity of the AI in question, MC had proceeded nevertheless to 
issue the AI, without itself invoking the challenge mechanism which was open to MC as well. The arbitrator’s decision, 
the Court said, that the breach amounted to repudiation, was obviously made in light of his examination of the 
correspondence and parties’ conduct, as shown in and evidenced by the correspondence placed before the arbitrator, 
and his conclusions made on what he regarded to be MC’s deliberate and continued breaches of the Subcontract, 
demonstrating an intention not to be bound by the Subcontract, which he was entitled to do. The weight to be given to 
primary facts was a matter for the tribunal, and specific findings of fact are inherently an incomplete statement by the 
tribunal of fact of the impression which was made upon it by the primary evidence, and the Court could not agree that 



 

 
 
 

  

 

the arbitrator’s decision on the Question was “obviously wrong”. The Court said that even if the test of “open to 
serious doubt” should apply, this threshold had not been attained. 
 
Accordingly, leave to appeal on the Question was refused and MC was ordered to pay SC’s costs of the application 
on an indemnity basis. 
 
Comment 

 
The thresholds for obtaining leave to appeal against an arbitral award on questions of law under section 5 of Schedule 
2 of the Arbitration Ordinance are high. In order to succeed, the applicant has to satisfy the Court that the arbitrator’s 
decision is obviously wrong. For questions of law of general importance, the threshold is lower. It only requires the 
applicant to show that the decision is at least open to serious doubt. Identifying and formulating the question of law of 
general importance to be considered by the Court is therefore very important. In this regard, it should be noted that 
such question of law is not necessarily identical to the ultimate issue determined in the arbitration. 
 
In the above judgment, given the question put forward by SC, it is not surprising that leave to appeal was not granted, 
especially since the question involved was the same as that determined by the arbitrator by way of preliminary issue 
which was a mixed question of fact and law. If the issues decided by the arbitrator could have been reformulated as a 
pure question of law with the scope further narrowed down, the applicant may have had a better chance of success, 
although this may not be possible in every case. 
 
 
 
 

Mosquito breeding on construction sites - when does the 

appointed contractor have a defence? 
 
Stanley Lo  
 
In a previous article, we looked at whether a contractor has a defence when charged with an offence under section 
27(3) of the Public Health and Municipal Services Ordinance, Cap 132 (PHMSO), which section provides that  “If any 
larvae or pupae of mosquitoes are found on any premises consisting of a building site of which there is the appointed 
contractor, the appointed contractor of the site shall be guilty of an offence.” The judgment examined in that article, 
confirmed that the offence under s.27(3) is one of strict liability, but that an appointed contractor can rely on the 
common law defence that it honestly and upon reasonable grounds believed that under no circumstances would larvae 
or pupae of mosquito exist on the construction site. This article looks at a recent case, HKSAR v Able Engineering 
Company Ltd, HCMA 597/2019, in which an appointed contractor was convicted by the Magistrates’ Court of the 
offence under s.27(3). The contractor successfully appealed and the conviction quashed because the Court held that 
there was no evidence of negligence on the contractor’s part and the common law defence was therefore available to 
it. The Court found that the evidence before the Magistrate was that the contractor had put in place on the site a 
detailed, ongoing compliance structure and a system that specifically addressed the issue of the risk of mosquito 
breeding and water controls.  
   
Conviction under sections 27(3) and 150 of the Public Health and Municipal Services Ordinance, Cap 132 

 
The contractor was convicted, after a trial at the Magistrates’ Court, of an offence under sections 27(3) and 150 of 
PHMSO and fined HK$5000. The core issue at trial had been whether the contractor had made out the common law 
defence of honest and mistaken belief upon reasonable grounds. Its defence was that the measures in place on the 
site to control mosquito breeding, exceeded those in the Food and Environmental Hygiene Department (FEHD) Anti-
mosquito Weekly Inspection Programme and that its anti-mosquito control system was duly followed, through its 
employees, both at the frontline and management level and that all steps taken were sufficient to establish the common 
law defence. 
 
The Magistrate had found that the presence of larvae at the site must have been due to the negligence or omission on 
the part of the contractor’s employee(s), for failing to prevent water accumulating. He found that the contractor had 
failed to (i) prevent water from accumulating and to remove stagnant water in the open channel after a number of days 
of heavy rain; and (ii) cover or erect a structure over the open channel to prevent water from accumulating. The 
Magistrate concluded that a contractor could not avail itself of the common law defence, where the prohibited 
circumstances were the result of negligent acts or omissions of persons to whom a contractor has entrusted the task of 
ensuring that the law is complied with.   
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Appeal  

 
The contractor appealed on the grounds that the Magistrate had erred in: 
 

 finding negligence on the part of unspecified “employee or employees” of the contractor, when no negligence had 
been proven in evidence, specified at trial or demonstrated on the part of any “employee or employees” 
(negligence ground); 

 

 finding that it was possible to erect a structure/cover over a channel where sampling took place in order to 
“improve the situation” and the contractor had failed to do so. No evidence of such a possibility existed in the 
Prosecution’s case and this concept had not been explored or ventilated at any stage of the trial (the failure to 
cover the channel ground); and  

 

 not finding that the contractor had satisfied the common law defence (the common law defence ground). 
 
Negligence ground 

 
The FEHD’s publication “Anti-mosquito Weekly Inspection Programme” stated that mosquito eggs develop into adults 
in seven days and inspections should be undertaken weekly and so it was this 7-day life cycle that needed to be 
broken in order for effective preventative measures. The contractor had allowed the water to accumulate for 3 days 
(from Saturday to Monday) and its evidence was that the delay in removing the accumulated water was due partly to 
heavy rain and partly to having no staff present over the weekend to undertake the removal task. The contractor’s 
evidence, which the Magistrate did not reject, was that there was a bi-weekly inspection with officers from the Housing 
Authority (HA) every Tuesday and Thursday to ensure there was no garbage or accumulation of water for breeding of 
mosquitos. In addition, the contractor conducted its own inspection every Monday, Wednesday and Friday to ensure 
that anti-mosquito works were properly carried out before the HA inspection. For the prevention of mosquitos, there 
were different types of equipment and supplies maintained at the site, such as fogging, larvicidal spray, mosquito sand, 
mosquito cake and a LPG mosquito killing machine. 
 
Apart from the above, other mosquito control measures included delivering Toolbox training to the contractor’s 
employees and sub-contractors responsible for executing anti-mosquito works and measures; posting relevant notices 
and work records at the site; and attending frequent and regular meetings on environmental issues with the site agents, 
site managers, sub-contractors, project managers and directors. Daily inspections were carried out at the site with the 
assistance of other workers to ensure that there was no accumulated water or rubbish. Anti-mosquito supplies had 
been used regularly. 
 
The Court held that on the evidence before the Magistrate, the fact that the contractor had not cleared the water for 3 
days did not establish that it was negligent through its employee(s). 
 
Failure to cover the channel ground 

 
The Court accepted the contractors’ contention that whether erecting a structure or covering the channel would have 
improved the situation had not been explored at trial and the contractor had not been given an opportunity to address 
this issue. Moreover, there was no evidence as to whether this measures would have been effective. The possibility of 
what could have been done was speculation, the Court said, and not properly grounded on a clear finding of primary 
facts. The Magistrate was therefore wrong to conclude that the presence of larvae at the site must have been due to 
the negligence on the part of the contractor’s employees because the extra measure of covering was not taken. 
 
Common law defence 
 

The Court said that the Magistrate had correctly referred to the offence being one of strict liability and to the common 
law defence. The Court said that the Magistrate had referred in the Statement of Findings to HKSAR v Kier Hong Kong 
Limited, where the court had held that the common law defence was not available where the prohibited circumstances 
are the result of the negligent acts or omissions of a person(s) to whom a defendant had entrusted the task of ensuring 
that the law is complied with. The Magistrate had found that the presence of larvae at the site must have been due to 
the negligence or omission on the part of the contractors’ employee(s) for failing to prevent water accumulating.  As a 
result, he found the common law defence was not available to the contractor. The Court held that, as there was no 
evidence of the contractor’s negligence, the common law defence was available to it. It said that the evidence before 
the Magistrate was that the contractor had put in place on the site a detailed, ongoing compliance structure and system 
specifically addressing the issue of risk of mosquito breeding and water controls. 
 
The contractor’s case was that it was of the belief that a control system was in place and being conducted, manned 
and equipped in a manner totally consistent with the Government’s recommended practices, and in fact, exceeded 
such. In support of this the contractor referred to the admitted facts between itself and the Prosecution that the FEHD 



 

 
 
 

  

 

had visited the site 40 times between May 2017 and July 2018 and none of these visits had resulted in any 
prosecution. The Court held that there was unchallenged evidence that the contractor held such honest belief for good 
reason that the anti-mosquito breeding water control measures were being implemented and the Government 
published recommendations were being complied with and exceeded. The Magistrate had not rejected the contractor’s 
belief and there was no evidence that the reasons for forming such belief were in anyway flawed or inadequate. 
 
 
 
 

CFA holds that enforcing court can make an order going 

beyond the arbitral award 
 

Justin Yuen 
 

In 廈門新景地集團有限公司 v Eton Properties Limited & Ors, FACV Nos. 3 and 5 of 2019, the Court of Final Appeal 

(CFA) considered the scope of relief that the Hong Kong court, enforcing a Mainland arbitral award at common law, 
may grant. In particular, whether the court can only make an order which mirrors and does not go beyond the 
award. The CFA held that at the enforcement stage, in a common law action based on the implied promise to honour 
the award, the enforcing court may grant relief appropriate to the award. If it is a monetary award for payment within the 
jurisdiction, it may simply be a judgment enforcing the award as a debt. If it is a non-monetary award, the court may 
fashion a suitable remedy chosen from the full range of remedies available in an ordinary common law action.    
 
The Agreement 

 
A dispute arose from an Agreement between the Plaintiff (P) and 1st and 2nd Defendants (D1-D2) providing that P 
would acquire from D1-D2 the right to develop land in Xiamen (Lot 22) owned by the 5th Defendant (D5), a PRC-
incorporated company. D1-D2 wholly and indirectly owned D5 through the 4th Defendant (D4), a Hong Kong-
incorporated company. The Agreement required D1-D2 to transfer their shares in D4 (D4 Shares) to P’s nominee upon 
receiving the transfer price and deliver Lot 22 within 6 months of the Agreement. The 6th Defendant (D6), who 
controlled the group of companies, later procured D1-D2 to terminate the Agreement and develop Lot 22 themselves. 
In response, P commenced CIETAC arbitration proceedings against D1-D2 in Beijing in August 2005. Between 
November 2005 and March 2006, restructuring of the corporate shareholdings meant that all D4 Shares came to be 
held by the 3rd Defendant (D3) as legal and beneficial owner in place of D1-D2, which allowed D3, via D4, to hold D5, 
which owned the rights to develop Lot 22. This made it impossible for D1-D2 to transfer their D4 Shares to P’s nominee 
as agreed. 
 
First Award 

 
In October 2006, the arbitral tribunal made an award in P’s favour, requiring D1-D2 to continue to perform the 
Agreement (First Award) and awarded P damages for breach of contract of RMB1.275 million (being damages for 
delay in delivering the land). 
 
P’s application to enforce the First Award in the Xiamen Municipal Intermediate Court in July 2007 was dismissed, 
principally because D1-D2 were Hong Kong companies whose assets were outside the jurisdiction. P then successfully 
applied to the Hong Kong High Court, Court of First Instance (CFI), in HCCT 54/2007, for an order (Order) to enforce 
the First Award, by invoking the statutory procedure under s.2GG of the Arbitration Ordinance (Ordinance). Under that 
procedure, an arbitral award is enforceable with the court’s leave in the same way as a judgment of the court, and if 
leave is given, the court enters judgment in terms of the award.  
 
D1-D2 then applied to set aside the Order and judgment and it was only then that they disclosed the restructuring. This 
prompted P to start a fresh common law action in the CFI, in HCCL 13/2011, (the Action) to enforce the First Award 
against D1-D2, as an alternative to its statutory action under s.2GG. P also sought declarations that D3 and D2 each 
held the D4 Shares registered in their names on constructive trust for P. 
 
Meanwhile, D1-D2’s application to set aside the Order and statutory judgment came before the CFI for hearing. The 
Court rejected D1-D2’s “impossibility argument” that performance of the Agreement was now impossible because 99% 
of the residential units built on Lot 22 had been sold and that neither D1-D2 nor D5 could deliver possession of the land 
to P and D1-D2 could no longer transfer the D4 Shares to P, since the structure of the shareholding had changed. The 
Court considered it arguable that execution of the Agreement and payment of the deposit may have given rise to an 
equitable interest in the shares in P’s favour, resulting in a constructive trust being imposed on the D4 shares in the 
hands of D3 and D2. D1-D2’s appeal to the Court of Appeal was also dismissed. 
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Second Award 

 
Having failed before the Court, D1-D2 returned to the tribunal, applying for a determination that the Agreement could 
no longer be performed and seeking a ruling that the parties be discharged from it. The tribunal dismissed the 
application and reiterated that it had made an order for continued performance of the Agreement (Second Award). It 
ruled that the change of shareholding was a breach of the Agreement and not a ground for lawful termination, the 
unilateral notice of termination was invalid and it was not satisfied that the objectives of the Agreement were incapable 
of being met.    
 
CFI ruling on P’s common law action 
 

In the Action, P amended its Statement of Claim to add claims for tort for inducing breach of contract and conspiracy 
against six additional individuals (D6-D11) associated with D1-D2 and to add an alternative claim for damages or 
equitable compensation in the event that the relief it had been pressing for (i.e. transfer of the D4 shares to them) 
should prove unachievable 
 
In June 2012, the CFI dismissed all of P’s claims in the Action, holding that performance of the Agreement had been 
rendered physically incapable of continued performance because Lot 22 had by then been fully developed by D5.While 
the Court recognised that the Action was brought to enforce the implied promise to honour the award at common law, it 
regarded it as being “no different in specie” from, and permitting no greater latitude in terms of remedy, than the 
statutory procedure under s.2GG. It held that on either approach, the Court was limited to “mechanistically” converting 
the award into a judgment in terms of the award. The Court said that in bringing the Action, P was seeking to go 
beyond such mechanistic enforcement, as it sought to substitute for the “continuous performance” award of the 
CIETAC Tribunal, a new claim for damages or equitable compensation, which not only went beyond the scope of the 
award as it now existed, but was never contemplated by the tribunal, which had not even been asked to consider such 
remedy.   
 
The CFI therefore held that, this was an attempt to “subvert the integrity of the arbitral process” and get the Hong Kong 
Court “to usurp the designated dispute resolution body and impose its own remedy under the purported guise of 
enforcement, by asking it to rule upon an issue relating to breach of Agreement which must lie solely within the 

jurisdiction of the Beijing arbitral tribunal (or, if ultimately it became necessary, in the Beijing court of supervisory 
jurisdiction)”. The enforcement claim against D1-D2 was accordingly held to be outside the Court’s jurisdiction and 
failed. The Court said that it was up to P to return to the Tribunal and, if necessary, the Beijing supervisory court, to try 
to obtain substitute orders providing for the relief sought in the Action. The Court also dismissed P’s claims against all 
other Defendants.  
 
Court of Appeal ruling on P’s common law action 

 
The Court of Appeal allowed P’s appeal against dismissal of the common law action on the award against D1-D2. It 
noted that an arbitration award may be enforced by invoking the statutory procedure under s.2GG of the Ordinance or 
by bringing a common law action. It pointed out that an action on an award could be bought at common law where 
there had been a valid submission of a dispute to arbitration, an award had been made in the plaintiff’s favour and the 
defendant had failed to honour the award. Hong Kong law implied a mutual promise to honour the award and failure to 
do so constituted a fresh cause of action separate and independent from an action based on breach of the underlying 
agreement (which contained the arbitration clause). The Court held that in entering judgment under the statutory 
procedure, P had not made an informed irrevocable election, since it had done so while material information 
concerning the restructuring had been withheld by D1-D2. The Court held that P had to make an election between an 
order for “continued performance” and an order awarding damages (or equitable compensation). P made its election 
and the Court ordered that the statutory judgment be set aside and judgment be entered in P’s favour for damages 
against D1-D2 for breach of implied promise to honour the award under HCCL 13/2011. 
 
Appeal to Court of Final Appeal 

 
P and D1-D2 brought cross appeals to the CFA. P appealed against dismissal of its non-contractual claims against D3-
D6 for inducing D1-D2’s breach of contract and its claim against D3 based on constructive trust. D1-D2 appealed 
against the part of the Court of Appeal judgment which allowed the appeal in relation to the award for damages.  
 
CFA ruling on D1-D2 Appeal 

 
The CFA dismissed the appeal, holding:  
 

 The s.2GG procedure is summary in nature, the object being for the enforcing court to endow the award with the 
status of a compulsorily executable judgment, without itself scrutinising the merits of the arbitrators’ award and 



 

 
 
 

  

 

only entertaining challenges within the limits laid down in the Ordinance. The enforcing court is enjoined by s.2GG 
to confine itself to entering judgment “in terms of the award”.   

 

 Enforcing an award by common law court action is quite separate and procedurally very different to s.2GG. An 
action on an award does not involve the plaintiff obtaining a judgment after an ex parte application. The plaintiff 
must sue on the award and prove his case. The rationale for restricting the court to entering judgment 
mechanistically therefore does not apply to the common law action. The Court is not constrained by the 
requirement that the judgment must be “in terms of the award”.  

  

 What the parties had agreed to refer to arbitration were “disputes arising from the performance of the Agreement”. 
An action to enforce the implied promise to honour the Award is not a “dispute arising from the performance of the 
Agreement” and is therefore not caught by the arbitration clause, meaning that the action does not have to be 
stayed to arbitration. The implied promise to honour the award exists as a contractual obligation separate and 
distinct from the obligations created by the underlying contract.  

 

 At the enforcement stage, in an action on the implied promise, the enforcing court may grant relief appropriate to 
the award. If it is a monetary award for payment within the jurisdiction, it may simply be a judgment enforcing the 
award as a debt. If it is a non-monetary award, the court may fashion an apt remedy chosen from the full range of 
remedies available in an ordinary common law action.    

     

 While it is conceivable that cases could arise where a remedy sought in a common law action may be refused on 
the ground that such remedy is unwarranted given the limited scope of the award, the present appeal came 
nowhere near such a case. 

 

 The fact that the First Award requiring continued performance was still in existence did not prevent the 
enforcement court from awarding damages on the basis that such relief was inconsistent with the award. The 
relief granted in the common law action fell within the jurisdiction of the Hong Kong Court and was neither a 
matter for the tribunal nor relief which in some way required adjustment to achieve consistency with the terms 
of the award.  

 
CFA ruling on P’s appeal 
 

The CFA dismissed P’s appeal holding: 
 

 On the facts, D3 to D6 could not be said to have had the necessary intent to frustrate the share transfer 
envisaged in the Agreement in effecting the restructuring. 

 

 The Agreement, which was expressly made subject to PRC law, did not have the characteristics of a contract 
which, if governed by Hong Kong law, would have been enforceable by an order of specific performance. The 
Agreement did not qualify for specific performance because the obligation to transfer the D4 Shares to P’s 
nominee was subject to conditions precedent and because the Agreement’s terms were such as to require close 
cooperation between the parties and D1-D2’s performance to be supervised by the court. 

 
Comment 

 
The CFA for the first time clarified the relationship between enforcing an arbitral award by common law and through the 
Arbitration Ordinance, although the need to resort to common law for enforcement of arbitral awards should only come 
up sparingly. As illustrated in this case, enforcement of the award at common law will be useful to the plaintiff if the 
remedies sought are non-monetary and need to bind parties outside the arbitration agreement. 
 
 
 
 

Court considers whether subcontractor gave proper notice 

for a “likes right” claim 
 

Joseph Chung 

 
In our previous article, we reported on the Court of First Instance (CFI) judgment in Maeda Kensetsu Kogyo Kabushiki 
Kaisha & Anor v Bauer Hong Kong Ltd [2019] HKCFI 916, in which the Plaintiffs, the Joint Venture (JV), had 
successfully appealed on one of two questions of law arising out of the arbitrator’s 2nd Interim Award, namely whether 
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there was compliance with conditions precedent to give notice under clauses 21.1 and 21.2 of the Subcontract between 
the JV and Defendant (Bauer). The CFI held that Bauer had failed to give proper notice under clause 21.2, and that the 
arbitrator’s decision to the contrary was wrong in law. Bauer now appealed to the Court of Appeal against that 
judgment and the appeal turned on the proper construction of clause 21.2.1 of the Subcontract.  
 
Arbitration proceedings 

 
To recap, the JV was the main contractor under two contracts entered into with the Employer, MTRC, for the 
construction of tunnels for the Hong Kong to Guangzhou Express Rail Link. The JV entered into subcontracts with 
Bauer for diaphragm wall works.  Disputes arose between the JV and Bauer, which led to the arbitration proceedings. 
 
In the arbitration, Bauer claimed to be entitled to additional payment for certain works because (i) unforeseen ground 
conditions gave rise to a variation of the scope of works under the subcontract or (ii) alternatively, it had a “like rights” 
claim under clause 21 of the subcontract (i.e. a claim by a subcontractor against the main contractor arising from 
circumstances which also entitle the main contractor to make a claim against the employer).    
 
The arbitrator held that there was no variation, as there was no change in the scope of works or any instruction on 
variation. The arbitrator then considered whether Bauer had duly made a “like rights” claim. Under Clause 21 of the 
subcontract, before Bauer could make such claim, it had to give (i) a First Notice, showing an intention to make a claim 
within 14 days after the event/occurrence/matter giving rise to the claim became apparent to it (Clause 21.1) and (ii) a 
Second Notice, stating “the contractual basis together with full and detailed particulars and evaluation of the claim” 
within 28 days after the First Notice (Clause 21.2).  
 
The arbitrator found that Bauer had complied with the notice provisions, despite the fact that it had made its claim in its 
Second Notice on the basis of a variation and not on a “likes right” basis. The arbitrator’s reasoning was that as long as 
the JV knew of the factual basis of Bauer’s claim to enable it to assess it and decide what to do, the notice provisions 
were satisfied. He said that it was unrealistic to expect a party to finalise its legal case within a relatively short period 
and to be tied to that case through to the end of the arbitration and it followed that Bauer was not precluded by Clause 
21.2 from pursuing a different basis of claim in the arbitration. 
 
CFI ruling 

 
The JV appealed the arbitrator’s decision, arguing that Clause 21.3 demanded strict compliance with the notice 
provisions. The Court agreed, holding that Clause 21.2 was clear and unambiguous and required Bauer to submit “the 
contractual basis” of the claim it wished to pursue in the Second Notice. Service of the notices of claim in writing 
referred to in Clauses 21.1 and 21.2 were conditions precedent and must be “strictly” complied with, and failure to 
comply would have the effect that Bauer would have no entitlement and no right to any additional or extra payment, 
loss and expense. Accordingly, Bauer had failed to give proper notice under Clause 21.2 and the arbitrator’s decision 
to allow Bauer’s “likes right” claim was wrong in law. Accordingly, the JV’s appeal on the question of law on notice 
compliance was allowed.   
 
Question before the Court of Appeal  

              
In this appeal, the Court was concerned with a “like rights” claim for which notice under clause 21.1 of the intention to 
claim was given by one or more letters. There was no dispute that for a “like rights” claim, the notice provisions in 21.2 
must be strictly complied with as conditions precedent to any entitlement to a claim for additional payment under clause 
21. Under clause 21.2, the notice in clause 21.2.1 would need to be given within 28 days after the giving of notice 
under clause 21.1. In the notification served by Bauer within that period, Bauer made its claim on the contractual basis 
of a variation or subcontract variation under clause 21.1.6 and there was no mention of a “like rights” claim, which is a 
different contractual basis under clause 21.1.1. The question was on the proper interpretation of clause 21, whether 
Bauer was precluded from amending or substituting the stated contractual basis by making its claim on a different 
contractual basis outside the 28 days of the relevant notice given under clause 21.1.  
 
Court of Appeal ruling 

 
The Court dismissed the appeal, holding: 
 
(1) According to the plain wording of clause 21.2.1, the notice or submission required to be given within 28 days of 

the notice of intention to claim must cover three things: the contractual basis, full and detailed particulars and the 
evaluation of the claim. In respect of the latter two – full and detailed particulars and the evaluation of the claim – 
clause 21.2.2 allows for submissions to be made at subsequent periods, where an event, occurrence or matter 
has a continuing effect or where the subcontractor is unable to determine if an event, occurrence or matter will be 
continuing, such that it is not practicable to comply with clause 21.2.1. By clause 21.2.2, the developing 
understanding of the factual causes or events is permitted to have an impact only on the provision of full and 



 

 
 
 

  

 

detailed particulars and evaluation of the claim. The allowance there to make subsequent submissions, clearly 
does not extend to the obligation to state the contractual basis. 

 
(2) The wording of clause 21.2.1 is clear and unambiguous. Within the stipulated time, the subcontractor is required 

to give notice of the contractual basis, not any possible contractual basis which may turn out not to be the correct 
basis. The reference to “the contractual basis” would not preclude identifying more than one basis in the 
alternative or stating more than one basis in the notice or serving more than one notice, each stating a contractual 
basis.    

 
(3) There is no justification for giving clause 21.2.1 a narrow construction or strained interpretation. All the tools of 

linguistic, contextual, purposive and common-sense analysis should be deployed to establish the proper 
construction of the provision. Only if that approach results in ambiguity in the meaning of the exclusion clause, 
may it have to be resolved by a preference for a narrower construction.  In construction contracts, exemption 
clauses should be seen as part of the contractual apparatus for distributing risk and there should be no pre-
determined mind set to cut them down.  The modern view “is to recognise that commercial parties … are entitled 
to make their own bargains and that the task of the court is to interpret fairly the words they have used. The 
contra proferentem rule may still be useful to resolve cases of genuine ambiguity, but ought not to be taken as the 
starting point.” 

 
(4) There was no ambiguity in clause 21.2.1 that needed to be resolved by invoking the contra proferentem rule. 

Regarding the timeframe of 42 days to state the contractual basis of the claim, the arbitrator had not made a 
finding of fact that this was unrealistically short. If the subcontractor is genuinely uncertain about the contractual 
basis, it is open to him to state more than one basis or serve more than one notice.  

 
(5) In respect of the unforeseen ground conditions, Bauer did give notice in August 2011 stating the contractual basis 

as variation or subcontract variation under clause 21.1.6. On the same factual basis, it could have given notice of 
a “like rights” claim under clause 21.1.1, whether alternatively or cumulatively, within the stipulated time, and there 
was no finding of the arbitrator to the contrary. Under clause 21.1, the period of 42 days only commences “after 
the event, occurrence or matter giving rise to the claim became apparent or ought reasonably to have become 
apparent to the Subcontractor.” If notice had been given of a “like rights” claim, it would mean that interim 
payments would be dealt with differently, as provided in clause 21.8.  The contention premised on a developing 
understanding of the factual events was not a valid argument. 

 
(6) As for the commercial purpose for identifying the contractual basis within the stipulated period, there would 

appear to be two other purposes apart from providing the factual basis for the claim so that the contractor can 
investigate in time. One is finality, to ensure that claims are made in such time as to allow the recipient to assess 
their validity at a time when the facts giving rise to such claim are still fresh. The other commercial purpose is that 
in a chain contract situation, the contractor would wish to know whether the subcontractor’s claim would need to 
be passed up the line.  If the claim is based on other matters, such as breach of the subcontract by the contractor 
(clause 21.1.2), it would not need to be. The arbitrator’s interpretation may prejudicially affect this commercial 
purpose as well.  

 
(7) As regards the contention that a party should not be precluded from advancing a claim after the expiry of a time 

bar merely because it placed a different legal label in the notice, if the only purpose were to inform the contractor 
of the factual basis for the claim so it can investigate the claim in time, clause 21 would be worded in a similar 
way to clauses 82.1 and 82.4 of the Main Contract. These clauses provide for the situation where the contractor 
fails to give notice of claim for additional payment (stating the intention to claim and the clause or clauses 
pursuant to which the claim is made) within 28 days of the happening of the event giving rise to the claim, and it is 
stated that the contractor shall not be entitled to any payment in respect of such claim save only to the extent that 
the engineer is satisfied that the engineer has not been substantially prejudiced by such failure in conducting his 
investigation and if the engineer is so satisfied, he shall certify for payment to the contractor such sum in relation 
to the claim as appears to him fair in all the circumstances. But that is not how clause 21 was worded. It is not 
permissible to interpret clause 21.2.1 in such a manner as to re-write the plain language of the provision.  

 
(8) In this particular situation, the proper interpretation of clause 21.2.1 is a question of law, not a mixed question of 

fact and law. It is readily distinguishable from the situation in The Mathew (where the question was which of two 
events constituted the proximate cause of the claimant’s loss) or in MC v SC [2020] HKCFI 2337 (where the 
question was whether the breach found by the arbitrator was repudiatory in nature). Please see our article above 
on the judgment in MC v SC. It is not appropriate to adopt the approach whether the arbitrator’s determination 
was outside the permissible range of solutions available to him. 

 
Comments 

 

This judgment clarifies the following which are often misunderstood, even by experienced lawyers:- 



 

 
 
 

  

 

 
(1) The so called contra proferentem rule is only applicable when there is a genuine ambiguity in the meaning of the 

provision in question. Following the recent English authorities, the contra proferentem rule is now seldomly 
applicable. Rather, the English Court emphasizes the importance of business common sense in interpreting a 
contract. Please see Polypearl Ltd v. E. On Solutions Ltd reported in our previous newsletter.  

 
(2) In an appeal on a pure question of law, the Court will only consider whether the arbitral tribunal is either right or 

wrong in law. The “permissible range of solutions” which only refers to the application of law to the finding of facts 
by the arbitral tribunal is only relevant when the question of law under consideration is mixed with a question of 
fact. 

 
 
 

Court refuses injunction to restrain winding up petition 

based on unpaid interim payments 
 

KK Cheung 
 
In the recent case of Milestone Builder Engineering Ltd v Yau Kwok Contracting Ltd, HCMP 143/2020, the Plaintiff, 
Milestone, applied for an injunction to restrain the Defendant (YK) from presenting a winding up petition against it 
based on a statutory demand served on it by YK for HK$4.987 million for unpaid interim payments under a construction 
sub-contract. The Court refused to grant the injunction, holding that Milestone had failed to establish a bona fide 
dispute on the alleged debts. It also rejected Milestone’s argument that the statutory demand was bound to fail 
because the disputed debt arose from the sub-contract which contained an arbitration clause covering disputes relating 
to the debts, since Milestone had shown no present intention of instituting arbitration proceedings against YK. 
 
Background 

 
By a contract between the Employer and Milestone (Main Contract), Milestone was the main contractor for alteration 
and addition works. Under a sub-contract between Milestone and YK (NSC), YK became a nominated sub-contractor in 
respect of mechanical ventilation & air conditioning and electrical installation works. There were three other nominated 
sub-contractors on the Project, responsible for different types of construction work. 
 
The debts stated in the Statutory Demand (Alleged Debts) concerned interim payments (NSC IP-18, IP-19, IP-20 and 
IP-21) plus interest owed by Milestone to YK pursuant to the NSC. There was no dispute that Milestone had not made 
all or any part of those payments.  
 
Under the NSC Clause 33.1, payment for work done by YK was to be made in accordance with the following 
mechanism:- 
 
(1) The Quantity Surveyor under the Main Contract (QS) was to calculate the amount owing to each nominated sub-

contractor in each Interim Certificate, which was to be issued to Milestone by the Architect under the Main 
Contract (Architect).      

 
(2) Milestone was then required to pay to each nominated sub-contractor, including YK, the amount included in such 

Interim Certificates, less any amount properly deductible. 
 
(3) The payment was required to be made to each nominated sub-contractor within 14 days of Milestone receiving 

payment from the Employer.  
 
(4) If Milestone withheld an amount due to YK and failed to satisfy the Architect that it had good cause for so doing, 

the Architect was required under clause 29.8 of the Main Contract to issue a certificate to that effect and the 
Employer would be entitled, but not obliged, to pay that amount to YK direct. 

 
On 5 March 2019, the Architect issued a notice of default to Milestone pursuant to the Main Contract (Notice of 
Default), stating that it had committed the following defaults (Milestone’s Defaults):- 
 
(1) Not proceeding regularly and diligently with works under the Main Contract despite the Architect’s warning letters; 
 
(2) Persistent failure to complete the external façade lighting control and programming to specification requirements, 

causing material detriment to the Employer; and  
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(3) Refusal or persistent failure to comply with the Architect’s written notices requiring procurement of specified 
materials and proprietary products for timely completion of the Main Contract works.       

 
Upon certification from the Architect, on 23 March 2019, the Employer served on Milestone a written notice to end its 
employment under the Main Contract (Notice of Determination). By operation of NSC Clause 38.1, upon determination 
of the Main Contract, the NSC was also terminated at the same time.  
 
YK repeatedly demanded Milestone to make payments. However, almost five months after service of the Notice of 
Determination, Milestone alleged that no outstanding payment was due to YK and instead alleged that because YK had 
caused delay and was in default, a balance of HK$11,121,000 was owed from YK. In particular, it alleged that YK was 
“provisional liable” for 224 days of delay (between 11 August 2018 - 23 March 2019) and hence liquidated damages of 
HK$15,680,000 (Alleged YK LD).     
 
Between 10 September 2019 and 9 October 2019, YK repeatedly denied that it had caused or contributed to 
Milestone’s Defaults, and stressed that Milestone had not given any notice of default to YK pursuant to NSC Clause 36. 
On 30 September, Milestone responded that:-  
 
(1) the Employer had set-off HK$12,110,000 as liquidated damages, so it did not receive full payment for 

NSC IP 18 – 21; and  
 
(2) Milestone had submitted a claim for extension of time (EOT) and requested the Architect to identify the cause of 

delay. It would thus pay YK only if:  
 

(a) Milestone had received payment from the Employer, or  
(b) delay was proven not to be YK’s responsibility. 

 
Milestone’s case 
 
Milestone argued that there were bona fide disputes between them and YK because:- 
 

 The LD deducted by the Employer under MC IP-21 far exceeded the total amount of “work done by all nominated 
sub-contractors”. Milestone did not in fact receive any payment from the Employer in relation to YK’s work and it 
was not therefore obliged to make any payment to YK. 

 

 Milestone made an application for an EOT and there were disputes with the Employer about the culpability for the 
alleged delays in the works which, if ultimately found to be valid by the Architect and Employer or by an arbitrator 
appointed to deal with the disputes, entitled Milestone to an EOT beyond the date of termination of 
23 March 2019, and hence no liquidated damages should be deductible against it. 

 

 The events leading to the delays involved YK’s works as well and in the event that YK was found culpable for 
delays, corresponding LD imposed by the Employer would then be deductible against YK pursuant to NSC 
Clause 33.1(7).   

 
YK’s Case 

   
YK argued that there was no bona fide dispute on substantial grounds because:- 
 

 Milestone had in fact received payment from the Employer.  

 Milestone was not entitled to any deduction under the NSC. 
 
The Court held that Milestone had failed to discharge its burden of demonstrating a bona fide dispute on the Alleged 
Debts because:-   
 

 As regards Milestone’s argument that it had not received payment from the Employer and hence was not liable to 
pay NSC IP-18 to IP-21, NSC Clause 33.1(7) reads “The Contractor [Milestone] is required to pay the Sub-
Contractor [YK] the amount included for him in each interim Certificate, less any amount properly deductible 
within 14 days, or such other time as may be stated in the Sub-Contract, of the Contractor receiving payment from 
the Employer.” [emphasis added]. The operative words were: “[Milestone] is required to pay [YK] the amount 
included for him in each interim certificate…within 14 days…of [Milestone] receiving payment from the 
Employer”. The words “receiving payment from the Employer” must refer back to the particular interim certificate 
issued by Milestone to the Employer which included an amount for the sub-contractor’s work done.  The words 
“receiving payment” refers to payment of the relevant MC IPs in which amounts under the respective NSC IPs 
had been included. The crucial question was thus whether Milestone had received payment for the MC IP-20 to 
MC IP-23 which had included the sums claimed by YK under NSC IP-18 to NSC IP-21.   



 

 
 
 

  

 

 

 On the evidence, MC IP-20 to MC IP-23 had indeed been paid by the Employer albeit after exercising its right of 
using the LD. It was clearly anticipated by NSC Clause 33.1(10) that the Employer could exercise a right of 
deduction “from monies due to [Milestone]”.  In other words, whilst an amount is due to Milestone under a certain 
MC IP, the Employer can make deduction either in partial or in total extinction of such amount due under the MC 
IP. In that case, it cannot be said that the said MC IP had not been paid by the Employer, albeit through the 
exercise of a set off.   

 

 Both the Employer and Architect considered that MC IP-20 to MC IP-23 had been paid.  Pursuant to NSC Clause 
33.1(7), the amounts due under NSC IP-18 to NSC IP-21 had become due and payable by Milestone to YK 
unless Milestone rightfully exercised any right of deduction within 14 days of payment of each of MC IP-20 to MC 
IP-23. Milestone clearly had not exercised that right of deduction within each respective 14 day period.   

 

 Milestone had failed to put forward “credible evidence” or “sufficiently precise factual evidence” to substantiate its 
alleged entitlement to make deductions. Milestone did not even have a clear case as to whether YK would 
eventually be held responsible for delay, and if so for how many days. It had consciously chosen not to carry out a 
detailed programme analysis to examine how the net delay may be attributed and apportioned between Milestone 
and its nominated sub-contractors (including YK).   

 

 It was relevant to look at NSC Clause 31.1(10) which reads “If the Employer has exercised a right under the Main 
Contract to deduct from monies due to the Contractor, to the extent that the deduction is due to a breach of 
contract or other default of the Sub-Contractor or any person for whom the Sub- Contractor is responsible the 
monies deducted may be recovered by the Contractor from any monies due or to become due to the Sub-
Contractor or as a debt.” [emphasis added] 

 

 The interplay of NSC Clauses 33.1(7) and (10) was as follows:- 
 

o Milestone submits one MC IP to the Employer. This MC IP includes an amount in relation to work done by 
YK under a NSC IP. 

 
o When the Employer exercises its right to charge LD and deduct such amount from that payable under the 

MC IP, the Employer is in law paying for the MC IP, albeit using the LD to set off the otherwise payable 
amount. Clause 33.1(7) therefore kicks in. 

 
o If Milestone is able to determine, within 14 days, that a certain extent of the deduction made by the Employer 

was due to a breach of contract or other default by YK, Milestone can make such extent of deduction.  This 
may extinguish wholly or in part the sum claimed by YK under the NSC IP. This results from the combined 
effect of Clauses 33.1(7) and (10). 

 
o If Milestone does not exercise such right within 14 days, Milestone has to pay YK under the NSC IP. 

Subsequently however, if Milestone is able to identify that a certain extent of the deduction made by the 
Employer was due to a breach of contract or other default by YK, Milestone can seek to recover that extent 

of deduction from YK. This is the effect of Clause 33.1(10). 
 

 Milestone had not exercised any right to make deduction within 14 days from the respective payments made by 
the Employer for the MC IPs (albeit by way of set off using the LD). The full amounts claimed under NSC IP-18 to 
NSC IP-21 therefore became due and payable.  Furthermore, up to now, Milestone had produced no credible or 
sufficiently precise factual evidence to identify and establish the extent of the Employer’s LD deduction which 
were due to YK’s breach of contract or default.  

 
Arbitration Clause  

 
Milestone submitted that YK’s intended petition based on the Statutory Demand was bound to fail and an injunction 
should be granted because Milestone clearly disputed the Alleged Debts which arose out of the NSC which contained 
an arbitration clause, the scope of which covered the disputed debts. 
 
The Court said that as made clear in the recent Court of Appeal judgment in But Ka Chon v Interactive Brokers LLC 
[2019] 4 HKLRD 85 and in Sit Kwong Lam v Petrolimex Singapore Pte Ltd [2019] 5 HKLRD 646 the Court retains a 
discretion under the insolvency legislation which should not be exercised only in one way by reason of the factor of 
arbitration, although considerable weight should be given to this factor. An insolvency petition would not be dismissed 
or stayed because of the mere existence of an arbitration agreement, when the debtor has no genuine intention to 
arbitrate. To show a genuine intention to arbitrate, the debtor must have taken the steps required under the arbitration 
clause to commence the arbitration process and file an affirmation showing this.  A formal notice of arbitration must 
leave the recipient in no doubt of the applicant’s intention to resort to arbitration, and that some action is required of the 



 

 
 
 

  

 

recipient.  
 
Milestone relied on its current arbitration with the Employer over Milestone’s consolidated EOT claims. However, the 
Court said that that dispute simply had no connection with YK’s entitlement to NSC IP 18 - 21 owed by 
Milestone. Further, if Milestone really thought that YK’s debts were “hotly disputed”, it could have applied to join YK to 
the arbitration with the Employer, seeking a declaration of non-liability in respect of YK’s debts, and then applied for a 
stay pending that arbitration. Although the Statutory Demand was served almost 9 months ago, Milestone had not 
taken any steps to initiate any of the dispute settlement procedures under NSC GC Clause 42 and, the Court said, had 
clearly failed to demonstrate any genuine intention to arbitrate vis-à-vis YK. The mere existence of an arbitration clause 
in the NSC could not prevent YK from exercising its statutory right to petition for winding up Milestone on the ground of 
insolvency. At most, Milestone’s conduct amounted to reserving its position pending the resolution of its EOT claim 
under the arbitration between itself and the Employer.   
 
Comment 

 
In this case, the Court held that if Milestone did not exercise its right of deduction of NSC IP from YK under Clause 
33.1(10), it would be liable to pay YK according to the NSC IP. Whether Clause 33.1(10) is wide enough to exclude a 
common law right of set-off is not discussed in the judgment. It is a matter of interpretation of the NSC. 
 
In Gilbert Ash (Northern) Ltd v. Modern Engineering (Bristol) Ltd [1974] A.C. 689, the House of Lords decided that the 
common law right of set-off can only be excluded by way of clear unequivocal words in the contract. 
 
The present judgment did not mention whether the NSC used was the Hong Kong Standard Form for Nominated Sub-
Contract. Assuming that it was (as appears from the clauses cited), Clause 41 thereof provides as follows:- 
 
“Contractor’s power to recover damages etc. 
(1)  The Contractor may make any deduction authorised by the Sub-Contract or at law including without limitation, 
deductions for costs, damages, debts, expenses or other sums for which the Sub-Contractor is liable to the Contractor 
from amounts due to the Sub-Contractor. 
 
(2)  It is a condition precedent to the Contractor’s right of deduction under clause 41(1) that he gives a notice to the 
Sub-Contractor by special delivery stating the amount of the deduction and the reason for it at least 7 days before 
making the deduction.” 
 
One may wonder whether the outcome of the case would have been different if Milestone had relied on Gilbert Ash and 

complied with Clause 41 mentioned above. 
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